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MALPRACTICE AVOIDANCE NEWSLETTER FOR OREGON LAWYERS 

PLAN NOW FOR YOUR 
SUMMER VACATION OR 

SABBATICAL 
Everyone knows that vacations are es

sentia l for stress reduction and rejuvena
tion. Without a change in scenery, the ev
eryday grind of practicing law can wear 
you down. You owe it to yourself and 
your clients to take a break and avoid 
burnout. Your mental and physical health 
will improve , the cobwebs will clear, and 

your enthusiasm will be reborn. 

Yet even with the overwhelming evi
dence of the benefits of taking vacations 
(a nd the risks of not taking them), many 
lawyers - especially those in small firms 
or solo practices - find plenty of reasons 
not to leave town. Here are two of the top 

excuses - and some suggestions for get
ting past them. 

"I CAN'T AFFORD IT." 

It 's true that time off means no bill
able hours and therefore no cash coming 
in the door. The solution is to budget 
now. Set aside reserve funds in the 
months before your trip. To get in the 
habit of long-range vacation budgeting , 
every year you should decide how many 
weeks of vacation you want to take and 
subtract that number from 52 . This gives 
you the number of weeks available for 
generating income . Determine the amount 
of income you want, including vacation 
expenses, and divide that amount by the 
number of income-generating weeks. That 

is the average weekly amount you need to 
bring in . Although sma ll firms and sole 
practitioners probably find that their in

come varies widely, thi s calculation pro-

vides a good rule of thumb for st rategic 
planning. Also consider that an extended 
vacation or sabbat ica l is a long-term In
vestment in the intellectual capital of 
your firm- you. 

"I'M TOO BUSY." 

If you wait to take a vacation until 
work pressures ease, you might never go. 
Schedule your time off as you would a 
trial and jealously guard those dates on 
the calendar. If you are not naturally a 
strategic planner, commit yourself to the 
time off by making non-refundable travel 
reservations . These advance prepara
tions will force you to do the necessary 
planning for your cases and get your 
practice in order before you leave. 

LAYING THE FOUNDATION 

Generally , the key to taking time off 
is planning ahead and setting a founda
tion so the wheels will keep spin ning in 
your absence. If you work in a firm with 
other lawyers , schedule a planning meet
ing or retreat to discuss your vacation or 
sabbatical. Address eac h of your cases 
and decide as a firm how to handle them 
whi le you are gone . Identify which active 
cases will need to be temporarily trans
ferred to another lawyer , which cases 
might settle before your departure, and 
which cases require a letter requesting 
that the judge not schedule any proceed
ings in your absence . 

If you are a sole practitioner, develop 
a buddy system with another lawyer you 
trust who is experienced in yo ur practice 
area. The two of you can watch over each 
other's cases and coordinate schedules. 
Be sure your buddy isn ' t planning to be 
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gone at the same time you are . Consider giving your 
buddy a power of attorney to act for you in emergen
cies. Let your clients know about your buddy system. 
Arranging for a buddy to temporarily manage your law 
practice fulfills your ethical responsibilities and en
sures that your clients' interests are protected. 

DRAFTING THE BLUEPRINT 

Use the following list to start the planning and 
organization for your absence: 

• Notify Your Clients. Let them know the dates 
you'll be gone. Tell them an experienced lawyer 
will be watching your cases and will be available 
in an emergency. Encourage them to contact you 
with any questions or concerns about their case 
well before you leave. The key is to give your 
clients plenty of advance notice. 

Notify Other Parties. Notify judges, witnesses, 
and opposing counsel in writing, as well as any 
agencies you frequently appear before. If you 
work with an agency that handles many cases, 
you may need to send a letter to go in the file of 
each case you have with that agency, depending 
on the level of activity you anticipate on the 
case during your absence. Remember that 
clients, judges, witnesses, and opposing counsel 
also take vacations. Be sure to consider their 
schedules when planning yours. 

• Create a Countdown Schedule. Make a 
comprehensive list of everything that needs to 
be done before you leave, then use that list to 
create monthly, daily, and weekly to-do lists. 
Determine which tasks you can reasonably 
accomplish before the vacation, which you need 
to delegate, and which should be scheduled for 
post-vacation. If possible, get cases to a point 
where they can "rest" while you are gone. 

Train Your Staff. Your support staff should 
know how to screen client calls during your 
absence and when to contact your buddy or 
other lawyers in your firm. Your staff should also 
be able to get in touch with you in a real, life-or
death emergency. Make sure your staff is fami I iar 
with your office procedures manual, and that all 
filing, billing, accounting, calendaring, and 
record-keeping systems are kept up to date. (The 
PLF can help you set up these systems if they 
are not already in place.) 

Have Your Back-Up System in Place. Be sure 
your buddy or other lawyers in your firm know 
how to access your files. Keep your files well 
organized and leave a written summary of the 
status of each case in the file. 

Clear Your Calendar. As your vacation 
approaches, reduce the number of new cases 
you take on. Block out time to do the work you 
need to complete before leaving. If possible, 
don't schedule appointments the week before 
you leave so that you have time to deal with the 
last-minute issues that inevitably arise. 

Maximize the Benefits. Establish a check-in 
system with your office that minimizes the 
number of times you have to check in but allows 
the office to reach you if needed. Prepare your 
cases and train your staff before you leave, so 
that you are only needed in a true emergency. 
Avoid post-vacation overload. Resist the 
temptation to catch up on all matters during 
your first week back in the office. Schedule as 
few appointments as possible during that return 
week to allow time to sort through mail, read 
e-mail, and deal with unanticipated issues. 

OTHER RESOURCES 

The Professional Liability Fund can help you 
protect your clients' interests while you take a vaca
tion or sabbatical. The PLF publication, Planning 
Ahead: A Guide to Protecting Your Clients' Inter
ests in the Event of Your Disability or Death, con
tains several useful resources. Chapter 3 contains a 
"Checklist for Lawyers Planning to Protect Clients' 
Interests in the Event of the Lawyer's Death, Dis
ability, Impairment, or Incapacity" that can be modi
fied for an extended vacation or sabbatical. Chapter 
4 has a "Power of Attorney - Limited" that you 
might want to give to your buddy lawyer. Finally, 
Chapters 1 and 2 discuss the pros and cons of giv
ing access to your trust account. The publication is 
available on the PLF Web site, www .osbplf.org, or 
by calling the PLF at 503-639-6911 or 1-800-452-1639. 

If you would like help getting organized for your 
departure, call the PLF at 503-639-6911 or 1-800-452-
1639 to make an appointment with one of our prac
tice management advisors. 

Tanya Hanson 
PLF Loss Prevention Attorney 
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PROPERLY SCREENING 
CLIENTS HELPS TO AVOID 

MALPRACTICE CLAIMS 
Experienced attorneys know that agreeing to rep

resent every prospective client who walks through 
the door can only lead to trouble. Careful screening 
of clients and cases yields a more profitable practice 
and also reduces the likelihood of malpractice. 

Client and case screening should follow a three
pronged analysis. Attorneys need to weigh the ethi
cal implications, professional liability consider
ations, and business development risks or opportu
nities of each potential case. This article focuses 
only on the second part of the analysis - the issues 
that can trigger mal practice claims. 

Before you agree to represent a new client, do 
yourself and the client an enormous favor- take the 
time to evaluate the client and the matter by asking 
yourself the following questions: 

1. Is the case outside the scope of my practice? 
Many malpractice claims are caused by 
accepting cases outside the attorrtey' s expertise. 
If you normally handle estate planning, agreeing 
to represent your neighbor in his or her divorce 
may be the biggest mistake of your career. If you 
want to expand your practice to a new area of 
Jaw, consider associating qualified co-counsel. 

Always ask yourself whether a few thousand 
dollars in fees is worth a potential malpractice 
claim and damage to your reputation. 

2. Will I have the time and resources to devote to 
the case? Having too large a caseload can lead to 
malpractice claims. Before agreeing to represent a 
new client, examine your current caseload and 
decide whether you have the time and energy to 
commit to the potential client and case. 

3. Can the client afford to hire me? Many 
malpractice claims are generated by a fee dispute 
-an attorney sues a client for fees and the client 
countersues for malpractice. Representing a 
client who cannot afford your fees is a no-win 
situation. Even if you provide the highest 
quality legal services, the client will still be 
unhappy with your bill. You may also be forced 
to cut corners in hiring experts or performing 
necessary research because the client is 
unwilling or unable to pay for these services. 
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Also consider that some cases are not worth 
your while, even if the client can afford to pay. 

4. Has the client consulted other attorneys 
regarding this matter? In many malpractice 
claims, the attorney being sued is the third or 
fourth attorney who represented the client. If the 
client has fired the prior attorney, what are the 
chances the client wil l be dissatisfied with your 

handling of the matter? Try to ascertain why the 
other attorney did not take the case or why the 
client was dissatisfied. Ask the client 's 
permission to discuss the case with the prev ious 
attorney. Some important clues may surface as to 
why you shouldn't take the case either. 

A client who changes lawyers may be trying to 
avoid paying legal fees. If you decide to take the 
case, get a retainer. 

5. Does the client have unrealistic expectations? 
Beware of clients with unreasonably high 
expectations. If the client believes the case is a 
"million-dollar gold mine," you likely will never 
achieve a satisfactory result for the client. 

6. Is the client pursuing the case on principle 
alone? No amount of money will sat isfy a cl ient 
who is proceeding on principle a lone. Approach 
with ca uti on the angry clie nt bent on avenging 
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the alleged wrongs of the opposing party. 

7. Does the client seem irrational, unreasonable, 
or overly emotional? Your client ' s cooperation 
is essential for adequate representation. If the 
client is unable to assist you, withholds 
information, or changes the facts of the case, 
you cannot adequately represent his or her best 
interests. In addition, emotionally distraught 
clients sometimes make decisions they later 
regret. For example, a corporate client may tell an 
attorney to settle a case at all costs to avoid bad 
publicity and later become upset over the 
amount being paid in settlement. 

8. Has the client come to me at the last minute? 
Many malpractice claims are filed because time 
was of the essence and the attorney failed to 
name the proper defendant. Do not let a 
prospective client pressure you into accepting a 
case simply because a deadline is approaching. 
If you cannot properly investigate the case, you 
cannot adequately represent the client. The 
client's failure to act in a timely manner isn't 
your problem- unless you accept the case. 

9. Is the client's integrity questionable? 
Investigating the background of new clients 
before agreeing to represent them can be a good 
practice. Corporate attorneys should exercise 
extreme caution with startup ventures. Is your 
client honest and financially secure? If not, 
unhappy investors might seek relief from you if 
the deal falls through . 

10. Am I positive no conflict of interest exists? 
Thoroughly checking for conflicts before 
accepting a new case is critical! Maintaining a 
comprehensive conflict database will provide the 
information needed at the engagement stage. 
Remember, not all conflicts can be waived by the 
client. 

11. Am I being influenced by a referral? Feelings of 
flattery or obligation are not sufficient reasons 
to take a case. Do not risk your career and 
reputation simply because you do not want to 
offend the person who made the referral. 

12. Would I be comfortable working with this 
client? Many claims are initiated because the 
attorney avoided communication with the client. 
You don't have to become the client's friend, but 
you will be more inclined to take the client's calls 

if you genuinely enjoy working with him or her. 

13. Do I really want this case? Most attorneys 
overlook this obvious question , but it bears 
asking. Just because you practice in a particular 
area of law doesn ' t mean you must take every 
case that falls in your specialty. Trust your 
instincts . 

In addition to asking these questions and paying 
attention to the "red flags ," review past problem cli
ents . You may find that a particular type of client or 
a specific type of legal matter tends to cause you 
trouble. Try to avoid repeating these situations. 

If you decline representation, send a 
nonengagement letter that clearly states your deci
sion not to represent the party. Avoid giving any 
opinion about liability or indicating that the case 
lacks merit. If applicable, point out that a critical 
deadline is approaching and other counsel should be 
consulted immediately, but do not mention specific 
dates because circumstances unknown to you could 
alter the deadline. 

When clients are concerned, an ounce of preven
tion truly is worth a pound of cure. Declining a case 
you don't want frees your time for other cases you 
do want. It also frees the client to find a more enthu
siastic advocate and gives you control over your 
work life. It's a win-win situation! 

Dee Crocker 
PLF Practice Management Advisor 

THANK YOU 
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assistance with reviewing and updating our prac
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David William Hadley 

Frank H. Hilton 

Beverly A. Michaelis 

Alan L. Mitchell 

Matthew J. Mullaney, Jr. 

Marsha Murray-Lusby 

Robin E. Pope 

Phillip C. Querin 

Randall G. Rice 

Bradley F. Tellam 

John H. Van Landingham 

Carol Wilson 

Robert K. Winger 
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By Ira R. Zarov 
Chief Executive Officer 

The Board of Di
rectors and staff of the 
PLF are pleased that 
the PLF assessment for 
2004 remained at the 
same level as in 2003 -

$2,600. The cost of PLF excess coverage 
also remained stable, and the PLF Excess 
Program was expanded to include an op
tion for coverage up to $10 million, an in
crease of $5 million over the old limit. 
There were small changes in the PLF cov
erage plans and several PLF policies were 
revised. The most significant change was 
to the Special Underwriting Assessment 
(SUA) , which was substantially modified. 

ASSESSMENT LIKELY TO INCREASE 
IN 2005 

The ability to hold the 2004 assess
ment at the 2003 rate was a function of 
the assessment increases in the preceding 
two years, a stabilization of claim fre
quency, the recovery of the investment 
market, and claim severity (the cost per 
claim) remaining within the predicted 
range. To some degree, these positive 
trends were offset by the continued in
crease in claim defense costs. The claim 
defense costs are higher because of an in
crease in complex cases that have multiple 
parties and significant loss potential. In 
addition, the hourly rates of defense 
panel members, although still very rea
sonable by market standards , continue to 
rise. 

The actuary's final resu Its for 2003 
were disappointing, especially since the 
actuarial results in the first half of 2003 
had been quite positive. Notw ithstanding 
the positive results for the first half of 
2003, the final estimates of the cost per 
claim for 2003 claims rose from $17 ,000 to 
$17,500. Moreover, the estimated costs 
for previous claim years also increased, 
and increased precipitously . (The PLF' s 
estimated claim liabilities are adjusted 
through an actuary's review twice a year.) 
In sum, the actuarial adjustment after the 
December 2003 report resulted in over $2 
million in additional estimated claim li
abi1ities for the PLF. 

When determining the 2005 assess
ment, the severity and frequency of 
claims will be the largest component. Esti
mates of future severity and frequency 
are made by · the PLF's actuaries. A 
smaller factor in setting the assessment is 
the performance of PLF in vestments. The 
PLF investment strategy is conservative 
and our investments are highly diversi
fied. Our 2003 investment results were 
positive, which offset some of the nega
tive news on claim severity. Although 
positive investment results in 2004 will 
help to somewhat offset current claim 
trends, the current claim trends are suffi
ciently negative to point toward an in
crease in the assessment for 2005 . 

The PLF's primary program December 
31 , 2003 , statement shows a loss of 
$365,000. This compares favorably with 
the much more substantial loss for 2002 of 

PLF Statistics 
1989-2004 

1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 

Assessment $2500 $2300 $1800 $1800 $1800 $2100 $2100 $2100 $2200 $2100 $1900 $1800 $1800 $2200 $2600 $2600 

Claims 505 569 635 640 700 681 825 721 769 761 830 798 775 816 813 850• 
•Projected 
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Number of Claims 
By Calendar Year 1994-2003 

1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 

• Non-Litigated 

• Litigated 

$5,689,000. Last year ' s annual report noted that de
spite this loss, the PLF's total financial picture re
mains relatively healthy because of excellent invest
ment returns and claims experience in the early and 
middle 1990s. The decision to raise the assessment 
in 2001 and 2002 allowed the PLF to weather the 
negative claims and investment climate immediately 
following those years. 

We are hopeful that our overall claims experience 
in 2004 will be good . However, the current actuarial 
reports and early 2004 claims frequency statistics are 
reasons for caution. 

HOW IS THE PLF DOING WITH CLAIMS 
HANDLING? 

Attorneys who returned the PLF claims-handling 
evaluation form were overwhelmingly satisfied with 
the performance of the PLF claims department. The 
impressive 48% response rate gives us confidence 
that the results accurately reflect covered parties ' 
views of how claims are being handled . In 2003, we 
received 372 responses . We were very pleased with 
the improvement over last year's excellent ratings. 
The comparative results were: 

How satisfied were you with the handling 
and di sposition of your c laim? 

Very Satisfied 

Satisfied 

Not Satisfied 

2003 

85% 

14% 

1% 

2002 

83% 

16% 

1% 

Average Cost Per Claim 
By Year of Reporting 

1996 1997 1998 1999 2000 2001 2002 2003 
• Average cost of outside counsel, court costs, experts, 

and other payments made other than to claimants (expense) 

• Average payment made to claimant 

How sati sfied were you ov erall with the ser
vices provided by the PLF claims attorney ? 

Very Satisfied 

Satisfied 

Not Satisfied 

2003 

91 % 

8% 

1% 

2002 

87% 

12% 

1% 

This is the eleventh consecutive ye ar in which 
PLF claims handling has received such high marks . 

WHAT IS THE PLF DOING IN THE AREAS OF 
PERSONAL AND PRACTICE MANAGEMENT 

ASSISTANCE? 

The PLF continues to provide free and confiden
tial personal and practice management assistance to 
Oregon lawyers. These services include legal educa
tion , on-site practice management as sistance 
(through the PLF' s Practice Management Advisor 
Program), and personal assistance (through the Or
egon Attorney Assistance Program) . 

Personal and practice management as sistance 
seminars in 2003 inc luded programs on retirement 
planning , career change , representin g and under
standing impaired clients , balancing professional 
and personal life, practice management , addiction , 
avoiding malpractice , and practical skill s for new 
lawyers . In addition, we continue to offer free audio
tapes and videotapes (currently 25 programs are 
available) , publications (In Brief and In Sight) , over 
115 practice aids , and the following handbooks: A 

Guide to Setting Up and Running Your Law Off ice 

(1999) , Planning Ahead : A Guide to Protec ting Your 

Continued on Page AR-5 
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Professional Liability Fund 

SUMMARY OF FINANCIAL STATEMENTS (Unaudited) 

(Primary and Excess Programs Combined) 

12-31-2003 

ASSETS 

Cash and Investments at Market $22,368,391 

Other Assets 1,785,079 

TOTAL ASSETS $24,153,470 

LIABILITIES AND FUND EQUITY 

Estimated Liabilities for Claim 

Settlements and Defense Costs $26,550,000 

Other Liabilities 1,331,284 

Fund Equity (3,727,814) 

TOTAL LIABILITIES AND FUND EQUITY $24,153,470 

12-31-2002 

$20,437,447 

1,043,870 

$21,481,317 

$24,200,000 

376,001 

(3,094,684) 

$21,481,317 

For the Year Ending December 31 

REVENUE 

Assessments 

Investment and Other Income 

TOTAL REVENUE 

EXPENSE 

Administrative 

Provision for Settlements 

Provision for Defense Costs 

TOTAL EXPENSE 

NET INCOME 

---=2=00=3 2002 

$15,754,458 

4,630,084 

$20,384,542 

$4,686,758 

8,991,178 

7,339,738 

$21,017,674 

($633,132) 

$13,155,271 

(712,508) 

$12,442,763 

$4,567,443 

9,060,935 

5,362,146 

$18,990,524 

($6,547,761) 

These statements have been adjusted to remove prepaid assessments; e.g., payments of the 2004 
assessment received in December of 2003. A complete copy of the December 31, 2002, audit report 
prepared by the Secretary of State is available upon request. 
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Closed Claims 
January 1, 1994- December 31, 2003 

Payment to Claimant 
and Expense 

21% 

Payment to Claimant 
and No Expense 

17% 

Expense Only 
33% 

No Expense or Payment 
to Claimant 

29% 

Shaded Areas Indicate No Payment Made to Claimant 

Expense= Cost of Outside Counsel, Court Costs, Experts, 
and Other Payments Made Other Than to Claimants 

Disposition of Closed Claims 
January 1, 1994- December 31, 2003 

Settled Before Litigation 
28% 

Settled or Dismissed 
During Litigation 

13% 

Judgment 
Plaintiff 

1% 

Coverage Denied 
4% 

Claim Repaired 
18% 

Judgment for 17% 
Defendant Claim Abandoned 

4% 15% 
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COST OF CLAIMS BY AREA OF LAW 
January 1, 1994, to December 31, 2003 

PERCENT PERCENT 
INDEMNITY INDEMNITY EXPENSES EXPENSES TOTAL 

AREA OF LAW PAID PAID PAID PAID PAID 

Personal Injury 21 % $12,822,299 14% $5,098,330 $17,920,629 

Business Transactions/Commercial Law 17% $10,477,962 24% $8,481 ,622 $18,959,584 

Real Estate 14% $8,569,455 11 % $4,021,366 $12,590,821 

Bankruptcy & Debtor-Creditor 11 % $6,518,906 11 % $3,791 ,640 $10,310,546 

Domestic Relations/Family Law 10% $6,374,729 10% $3,669,234 $10,043,963 

Estate Planning & Estate Tax 10% $6,147,480 8% $3,007,388 $9,154,868 

Workers' Compensation/Admiralty 2% $1,444,910 2% $808,841 $2 ,253,751 

Criminal 1% $646,711 3% $903,660 $1 ,550,371 

Securities 2% $1 ,070,813 1% $450,680 $1,521,493 

Tax 2% $987,177 1% $311 ,879 $1 ,299,056 

Other 10% $6,819,286 15% $5,017,829 $11 ,837,115 

100% $61 ,879,728 100% $35,562,469 $97,442,197 

FREQUENCY OF CLAIMS BY AREA OF LAW _, 
January 1, 1994, to December 31, 2003 

AREA OF LAW PERCENT COUNT 

Personal Injury 18% 1,286 

Domestic Relations/Family Law 15% 1,090 

Bankruptcy & Debtor-Creditor 14% 963 

Business Transactions/Commercial Law 12% 879 

Real Estate 

Estate Planning & Estate Tax 

Criminal 

Workers' Compensation/Admiralty 

Tax 

Securities 

Other 

Continued from Page AR-2 

Clients' Interests in the Event of Your Disability or 
Death (1999), Oregon Statutory Time Limitations 
Handbook (2003), and A Guide to Setting Up and Us
ing Your Lawyer Trust Account (2001). Our practice 
aids and handbooks are all available for free. You can 
download them at www .osbplf.org, or call the Profes
sional Liability Fund at 503-639-6911/1-800-452-1639. 

Our practice management advisors, Carol W i !son, 
Dee Crocker, and Beverly Michaelis , answer practice 
management questions and provide information 
about effective systems for conflicts of interest , mail 

11 % 789 

8% 586 

6% 401 

4% 301 

1% 59 

1% 49 

10% 692 

100% 7,095 

hand ling , billing , trust accounting, general account
ing, time management, client re lations, file manage
ment, and software. In a recent survey about our 
practice management advisors, one hundred percent 
of those who responded said they would recommend 
the PLF 's practice management advisor services to 
others. One hundred percent also said they were 
very satisfied or satisfied with how they were 
treated, how quickly they were able to reach a prac
tice managemen t advisor by telep hone, the practice 
management adv isor's ability to explain information 
clear ly, the amo unt of time between the lawyer's call 
and the appointment, the informat ion provided , the 
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DOWNLOAD PLF 
PRACTICE AIDS/ 

CLE TAPES 
WWW.OSBPLF.ORG 

To access the site, enter yo ur bar number. 
(Law office staff may enter the bar number of a 
firm member to access the site. ) If you do not 
have Internet access and would like a complete 
li st of practice aids and CLE tapes, call the PLF 
at 1-800-452-1639 or 503-639-6911. 

fo llow-up , and the overall level of service. In 2003, 
the practice management advisors presented live 
programs in Ontario , Baker City, John Day , Klam ath 
Falls, La Grande , Medford , Roseburg , Astoria, 
Tillamook, Prinville, Bend , Pendleton, and Hood 
River. 

The Oregon Attorney Assistance Program 
(OAAP) attorney counselors, Meloney Crawford 
Chadwick , Shari R . Gregory , Mike Long, and Michael 
Sweeney, contin ue to provide assistance with alco
hol and chemica l dependency ; burnout; career 
change and satisfaction; depression, anxiety, and 
other mental health issues ; stress management; and 
time management. In 2003, the OAAP sponsored ad
diction support groups, lawyers in transition meet
ings , career workshops, an addiction recovery work
shop, depression support groups, Al-Anon support 
groups, and a relaxation support group. In add iti on, 
the OAAP attorney counselors assisted over 580 
lawyers with personal issues including alcoholism, 
drug addiction, and mental health issues . 

CHANGES TO THE COVERAGE PI.J\N 

In 2003, the coverage plan changed in one small 
way. The language of Exclusion u. (Section 1.3 .u .) of 
the coverage plan was amended to clarify that Exclu
sion u ., which deals with instances in which covered 
parties voluntarily assume the responsibility to "i n
demnify another ," extends to costs that follow not 
only ORS 20.160, but also any other "similar statute 
or rule." (ORS 20.160 imposes liability for costs in a 
case filed on behalf of an out-of-state client if the 
client fails to pay the costs.) The change is effective 
as of January 1, 2004, as part of the 2004 coverage 
plan. 

CHANGES TO THE SPECIAL UNDERWRITING 
ASSESSMENT 

The Special Underwriting Assessment (SUA) is 

charged by the PLF to attorneys who have had a 
completed claim in the previous year in which the 
claim 's total costs (either indemnity payments or de
fense costs or those costs in combination) exceeded 
a threshold amount. The SUA is calculated at 1% of 
the claim 's cost above the threshold and is charged 
for five years in addition to the normal assessment. 
PLF policies also allow appeal of SUAs. Effective in 
2004, both the SUA threshold amount and the SUA 
appeal rules were changed. 

The PLF Board of Directors elected to increase 
the SUA threshold from $25,000 to $75,000, in re
sponse to the higher cost of handling claims. The 
new SUA threshold of $75,000 does a better job of 
keeping lawyers who have meritless claims filed 
against them from being unfairly penalized while also 
maintaining the original intent of the SUA - an in
centive to take effective measures to avoid malprac
tice c laims. 

The board also made changes to the SUA appea l 
process. The most important change clarifies the 
SuA policy on the re lative responsibility of attor
neys in cases in which more than one attorney is in
volved and the responsibility for the SUA must be 
allocated between them. The change makes clear that 
when a covered party is assigned his or her own de
fense attorney, the expenses related to representa
tion by that defense attorney are charged to that 
covered party for the purpose of calcu lating the 
SUA. 

Several other technical changes were made to 
the SUA policies, but they do not affect the basic 
SUA procedures. 

AVAilABLE EXCESS LIMIT INCREASED AND 
INVESTMENT CREDIT DISCONTINUED 

Although the cost of PLF excess coverage re
mained unchanged , the PLF Excess Program ex
panded the availab le excess limit from $5 million to 
$10 million. In addition, the investment credit was 
discontinued. 

In the past, several firms had requested that the 
PLF increase the available high-end limit, but our 
agreements with reinsurers provided only a $5 mil
lion limit. (A ll PLF excess coverage is reinsured and 
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the PLF carries none of the risk.) For 2004, however, 
the reinsurance market provided all programs that 
were members of the National Association of BarRe
lated Insurance Companies (NABRICO) an opportu
nity to offer coverage up to $10 million. Some Or
egon firms have purchased coverage with these 
higher limits. 

Because of the superb performance of PLF Ex
cess Program investments during the middle 1990s, 
the PLF had offered investment credits to purchasers 
of PLF excess coverage. The program allowed firms a 
2% credit , up to a total of 20 % , for each year PLF ex
cess coverage had been purchased. Because of the 
downward trend in investment returns, the invest
ment credit was discontinued in 2004. 

FORECAST FOR THE FUTURE 

As mentioned earlier , the 2003 year-end actuarial 
projections indicated an ongoing trend toward a 
higher cost per claim. Unless 2004 sees a concomi
tant decrease in the number of claims, the higher 
cost per claim likely will translate to an increase in 
the 2005 assessment. Other factors that could affect 
the 2005 assessment level include the performance of 
PLF investments, a downward adjustment in the 
cost-per-claim estimates, and a downward adjust
ment in the number of claims filed. 

In 2004, the PLF plans to complete a number of 
projects. A major review and revision of the primary 
coverage plan are under way. The review will id en
tify better ways to simplify the plan, as well as ways 
to improve coverage while maintaining the,PLF's fis
cal integrity . The review will also focus on treatment 
of similar and related claims involving more than 
one lawyer, the arbitration clause, the development 
of additional aids to the plan's interpretation, and 
the rearrangement of plan sections. (Proposed 
changes to the coverage plan will be posted on the 
PLF Web site before they are finalized.) 

In addition to the ongoing work on the primary 
coverage plan, the PLF bylaws and policies are un
dergoing a similar review. A revision is necessary to 
reflect changes in the law and new program develop
ments since the bylaws and board policies were last 
reviewed. 

Each year at the end of this report I invite 
people to contact me if they have questions or sug
gestions about the PLF. This year I encourage 
people with questions or ideas to do the same. 

Ira R. Zarov 
Professional Liability Fund 
Chief Executive Officer 
503-639-6911 or 1-800-452-1639 
iraz@osbplf.org 

Cost of Excess Coverage 
1992- 2004 
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Graph shows cost of $700,000 excess coverage above rrimary PLF limits. 

Figures are the cost per attorney of $700,000 PLF excess coverage above the 
primary limits. Figures for 1995-2004 do not include the continuity credit 
granted to firms for each year of continuous excess coverage with PLF. 
Figures are not adjusted for inflation. 
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PERS BENEFIT DIVISIONS IN 
DIVORCES 

The Oregon Public Employees Retirement System 
(PERS) is the largest public employer retirement plan 
in Oregon. In 2003, the Oregon State Legislature en
acted remedial legislation to curb PERS benefit growth 
that threatened to exceed the ability of state and local 
governments to fund future benefit payments. 

Litigation challenging the remedial legislation is 
now pending before a special master, who will report 
his findings and recommendations to the Oregon Su
preme Court. Although no one can predict the out
come of the pending litigation, some or all of the 
2003 legislation could be invalidated . Until the litiga
tion is resolved, PERS benefit valuations will be 
problematic , and divisions of PERS benefits will be 
more complex . 

1. Uncertainties in Valuing PERS Benefits in 
Divorces. Until the Oregon Supreme Court rules, 
uncertainty over the future of PERS translates to 
uncertainty in establishing present values of 
PERS benefits. Should a valuation expert assume 
that the remedial legislation will be upheld or 
overturned? Some experts have concluded that 
PERS benefit valuations may vary between 20 
and 30 percent, depending on the results of the 
litigation. Until the litigation is decided, equal 
divisions of PERS benefits between divorcing 
parties will equalize each party's risk of an 
adverse impact on PERS benefit valuations. 

2. Selecting the PERS Division Date. In response 
to the PERS remedial legislation, PERS is not 
presently accounting for guaranteed income on 
PERS Tier One member accounts. If certain 
portions of the legislation are overturned , PERS 
has informed practitioners that PERS divisions 
expressed in terms of post-12/31 /02 account 
balances will not be recalculated to restore 
guaranteed income on the portion of PERS 
accounts awarded to the PERS member's spouse. 

Some experts suggest the following method to 
preserve the spouse's claim to guaranteed 
income, if restored in the future. Post-12/31102 
PERS divisions using a division of the PERS 
member ' s account balance can be expressed as 
an equivalent 12/31/02 account balance division, 
factoring in post-12/31 /02 member contributions. 
As an example, suppose a PERS member had an 
account balance of $100,000 as of 12/3l/02, and 

made contributions of $6 ,000 to his or her 
member account balance during 2003. A 50/50 
division of the member's PERS account balance 
as of 12/31/03 can be converted to an equivalent 
12/31 /02 account balance division , as follows : 

$100,000 

+ $6,000 

$106,000 
+2 

$ 53,000 

(12/31/02 member account balance) 

(2003 contributions) 

Portion of member ' s 12/31/02 member 
account balance to be awarded to 
member's spouse , equivalent to 
12/31/03 division 

Remember that PERS member account balance 
divisions must be expressed as of a member ' s 
year-end account balance . As an example, a 
direction toPERS to divide a PERS member's 
account balance as of 12/15/03 will result in PERS 
performing the calculation as of 12/31 /02, with the 
unintended result that member contributions 
during 2003 will be excluded from the division. The 
unintended exclusion can be remedied in this 
example by adding the appropriate portion of the 
2003 contributions (in this example, 23/24 of the 
contributions) back into the 2002 account balance, 
and performing the member account balance 
division as of 12/31102. 

Remember, also, that employer matching 
contributions must be expressly included in the 
instrument used to divide a PERS member's 
account balance, if the PERS member's spouse is 
to have the benefit of the matching 
contributions. 

3. 2004 and Subsequent Member Contributions. 
Starting in 2004, PERS member contributions will 
flow into a new Individual Account Program 
(lAP) account. The funds will pass through 
PERS but will be administered by a third party , 
without the employer money match (if this 
aspect of the remedial legislation is upheld) . The 
lAP account system is in its infancy , but 
apparently will require separate attention in the 
instrument used to divide a PERS member's 
account balance. 

Daniel M. Ricks 
Kennedy Watts Arellano & Ricks LLP 

Our thanks to Brad Creveling , of The Creveling 
Company, for reviewing this article. 
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FEDERAL PRACTICE ALERT: 
ELECTRONIC FILING AND 

SERVICE 
All lawyers admitted to practice in the United 

States District Court for the District of Oregon are 
required to register with the court's Case Manage
ment Electronic Case Filing (CM/ECF) system, unless 
they obtain a waiver from the clerk for good cause 
"indicating a lack of computer technology to access 
the Internet." U.S. District Court of Oregon Local 
Rule (LR) 83.l(e). However, many lawyers do notre
alize that by registering they have consented to elec
tronic service. Everyone who is registered with the 
CM/ECF system is deemed to consent to service un
der FRCP 5 by electron ic means, regardless of 
whether the lawyer files documents electronically or 
on paper. See LR 100.13. 

The exceptions to this rule are few. Service of 
process is not affected by the electronic filing rules. 
Initial pleadings, including related summons and 
other case papers, must be filed conventionally on 
paper and then followed with an additional elec
tronic copy to the court if the plaintiff or removing 
party elects to file electronically. LR 100.4. Parties 
who are not registered with the CM/ECF system still 
must be served with a paper copy of any electroni
cally filed pleading or other document. The court will 
also mail a paper copy of all appealable orders, de
crees, and judgments , in addition to thee-filed PDF 
document. LR 100.9. However, if you are registered 
with the CM/ECF system, you cannot be assured of 
receiv ing anything else - from opposing counsel or 
the court - in "hard copy." Aside from these excep
tions, everything may be served on you electroni
cally. LR 100.9; 100.13. Do not wait to receive a hard 
copy that may never come. 

Because e-mail is so important in this system, 
the court recommends that lawyers provide one or 
more "backup" e-mail addresses. The CM/ECF sys
tem can accommodate multiple secondary e-mail ad
dresses for each user. In fact, some lawyers enter 
four or five secondary e-mail addresses. Commonly, 
lawyers g ive the e-mail addresses of their lega l assis
tants or docketing c lerks as backups. T he CM/ECF 
system will then send e-mail notifications to the sec
ondary addresses, as well as to the lawyer's primary 
e-mail address. 

LR 100 covers electronic service and fi ling. 
Oregon's CM/ECF system is part of the national judi-

PLF BOARD POSITIONS 
The Board of Directors of the Professional Li

ability Fund is looking for two lawyer members to 
serve a five-year term on the PI,.F Board ·of Direc
tors beginning January 2005. Directors attend ap
proximately six two-day board meetings a year, as. 
well as various committee meetings, and are also 
required to spend a considerable amount of time 
reading board materials between meetings and 
participating in telephone ~onference calls. PLF 
policies prohibit directors and their firms from 
prosecuting or defending claims against lawyers. 
Interested persons should send a brief resume by 
July 12, 2004, to: Ira R. Zarov, Professional Liabil
ity Fund, PO Box 1600, Lake Oswego, Oregon 
97035-0600. 

ciary electronic filing system. However, the rules for 
electronic filing vary among the district courts. Law
yers who handle cases in other federal jurisdictions 
also need to be aware of the particular requirements 
for electronic filing in those jurisdictions. If the at
torney is not familiar with the local rules of a given 
jurisdiction, it may be wise to consult with local 
counsel. 

Once you become accustomed to it, the CM/ECF 
system has real advantages. It saves the time and ex
pense of delivering and retrieving paper documents, 
avoids the vagaries of the U .S. mail, and gives law
yers throughout the state equal access over the 
Internet to documents filed with the court. In addi
tion, it allows lawyers an additional 90 minutes to 
file. Instead of the usual 4:30 p.m. deadline, docu
ments are timely if electronically filed by 6:00p.m. 

For an online tutorial, user manual, and answers 
to questions about the CM/ECF system, go to 
www .ord.uscourts.gov, then click on Case Manage
ment Electronic Case Files. A number of people at 
the district court are available to help you learn to 
use the system, including Craig Meyer (503) 326-
8091; Laura Bren nan (503) 326-8163; Camile Hickman 
(503) 326-8090; and Craig Starr (541) 465-6423. For 
additional information about the system, contact 
info@ord.uscourts .gov. 

Susan Marmaduke 
Harrang Long Gary Rudnick PC 

Our thanks to Camile Hickman for reviewing this 
article. 
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TECHNOLOGY TIPS: 
POWER FLUCTUATIONS 

Power surges and power spikes are short yet sig
nificant increases in the voltage of the line. Power 
disruptions are breaks in the flow of electricity , and 
brownouts are voltage sags. All of these power in
terruptions can potentially damage your computer or 
computer network. Many people mistakenly assume 
that a power strip or basic surge protector will com
pletely protect against all power hazards. Many also 
believe that the primary danger to their computers is 
lightning or a serious electrical storm. This article 
discusses some of the most common hazards and 
how you can protect your systems from them. 

Of the lesser-known hazards, high-powered elec
trical devices are a major concern. Elevators and air 
conditioners, for example , require considerable en
ergy to switch off and on. This switching briefly up
sets the steady voltage flow in the electrical system 
and is potentially severe enough to cause gradual 
damage that builds over time or even, if significant 
enough, immediate damage. Voltage swings occur 
regularly in commercial buildings. Couple these volt
age swings with problems created by faulty wiring , 
utility company equipment, and repair work on 
downed Jines, and it becomes apparent that fluctua
tion in power is unavoidable. 

The best protection against all power fluctuation 
is a UPS (uninterruptible power supply). UPS devices 
are now relatively inexpensive and have many posi
tive attributes. They guard against both brownouts 
and surges, clean and condition the electrical cur
rent, and provide power for a limited time during a 
power failure so you can properly close your files 
and turn off your computer and other devices. In ad
dition, a UPS will protect your database programs 
that may be susceptible to corruption during a power 
outage. A UPS is preferable to a surge protector 
since the UPS features surge protection plus a lot 
more, yet is still very affordable. 

If you choose to use only a surge protector , be 
sure your computer is a workstation on a network 
and the network's data is stored elsewhere on a file 
server. In addition, don't store data on your hard 
drive. When looking at surge protection, buy only a 
protector that comes with an Underwriters Labora
tory (UL) rating and one that is listed as a transient 
voltage surge suppressor. Be sure the protector has 
an indicator light to tell you whether the protection 
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components are still working. It is possible for the 
protection components to fail after repeated power 
surges , yet the power strip components still func
tion. If phone lines or coaxial cables are connected 
to your computer, buy a protector with phone-line
input jacks and /or a cable connection. Surges on 
these lines can cause just as much damage as a 
power line surge. 

Whether you buy a surge protector or a UPS de
vice , look for one with a connected equipment war
ranty. If the device fails to protect your computer 
during a power surge, the manufacturer of the pro
tector will replace your computer. Some protectors 
also offer a data recovery warranty , although keep in 
mind that the manufacturer cannot replace the data 
stored on your computer and it may not be possible 
to retrieve data from a computer damaged by power 
surges. 

APC (American Power Conversion) is the "name 
brand" of UPS devices. You can order directly from 
its Web site, www.apcc.com, or from Dell, Gateway , 
local computer stores, or office supply stores. To 
find which UPS device is appropriate for you , you 
will need to determine the total wattage you want to 
plug into the UPS. 

All of these reasons provide motivation to back 
up your computer system regularly. For information 
on backing up your system , go to www.osbplf.org, 
click on Loss Prevention Material , Practice Aids and 
Forms, Disaster Recovery, Protecting Your Firm. 

Our thanks to Mark Bassingthwaighte of ALPS; Beverly 
Michaelis, PLF Practice Manag ement Advisor; and Ellen 
Freedman, CLM, Law Practice Management Coordinator at 
the Pennsylvania Bar Association ,for providing these tips. 
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TIPS, TRAPS, &. RESOURCES 

DOMESTIC RELATIONS: The Oregon Judicial Department (OJD) Web site has forms specifically designed 
for use in family law cases. These forms incorporate the 2004 legislative changes relating to judgments and 
cover the following topics: Dissolution of Marriage, Legal Separation, Unmarried Parents, Modification of 
Judgments, Enforcement of Custody and Parenting Time Orders, Miscellaneous Forms, Child Support Work 
Sheets, Non-Disclosure of Personal Identifying Information, Co-Petitioners, Waiver/Deferral of Fees and/or 
Costs, Correcting Clerical Error in Judgment and Amending Money Judgment/Money Award, and Governing 
Child Support Judgments. The Web site also has links to brochures, fliers, child support calculators, 
parenting plans , and other resources. Visit www.ojd.state.or.us, click on Forms, then Family Law. 

ESTATE PLANNING: A sample letter notifying clients of changes in Oregon's inheritance tax Jaws can be 
found at www .osbplf.org. Click on Loss Prevention material on the home page, Practice Aids and Forms, 
then Probate and Estate Planning. Select the practice aid of your choice. The sample letter is listed under 
December 2003, Letter Notifying Client of Oregon Inheritance Tax Law Changes. 

BUSINESS LAW: If you are representing a client who is selling stock or issuing notes in connection with a 
business transaction, a new statute- ORS 59.137(2)- imposes potential liability on you if there is a default 
and the creditor claims fraud in connection with the transaction (untrue statements or the omission of mate
rial facts). This is a significant change for business practitioners. To avoid this potential liability, you 
should conduct and document your due diligence. See ORS 59.137(2). 

LITIGATION: The Oregon Rules of Civil Procedure have been amended to permit a declaration under pen
alty of perjury to be used "in lieu of any affidavit required or allowed by these rules." ORCP 1. This change, 
effective January 1, 2004, simplifies life for Oregon lawyers and litigants by eliminating the need to notarize a 
declarant's sworn statement. To qualify under the amended rule, however, the declaration must meet certain 
requirements. In addition to being signed by the declarant, the declaration must include the following sen
tence "in prominent letters" immediately above the declarant's signature: 

I hereby declare that the above statement is true to the best of my knowledge and belief, and that I 
understand it is made for use as evidence in court and is subject to penalty for perjury. ORCP IE. 

The United States Code also allows the use of declarations under penalty of perjury in lieu of affidavits and 
specifies the required text of such declarations. 28 USC Section 1746 . Note that the requirements for declara
tions executed outside the U.S. differ slightly from the requirements for declarations executed within the U.S. ld. 

CORPORATE LAW: Domestic and foreign corporations authorized to transact business in Oregon must file 
annual reports with the Secretary of State. These reports are due by the corporation's anniversary date. 
Although the Secretary of State mails the annual report form to the corporation's registered agent, the cor
poration is not relieved of its obligation to file- even if the form is not received. Since failure to file can re
sult in dissolution of the corporation, the corporation's registered agent should calendar the corporate anni
versary date and watch for the Secretary of State form. This enables the agent to follow up and request an
other form- in case the form was lost in the mail or never sent. If you are the registered agent and need help 
setting up a calendaring system, call the PLF's practice management advisors at 503-639-6911 or 1-800-452-
1639. If you are not the corporation's registered agent, advise the corporation in writing at the time of its for
mation to file annual reports and not to depend on the Secretary of State for notice. The status of the 
corporation's filings can be checked on the Oregon Secretary of State Corporation Division's Web site at 
www .filinginoregon.com. 

Our thanks to Beverly Michaelis , PLF Practice Management Advisor; Jeffrey Cheyne of Brislawn Lofton 
Gregorek PLLC; Frank Hilton of Dunn Carney Allen; Susan Marmaduke of Harrang Long Gary Rudnick 
PC; and Bill Kwitman, PLF Claims Attorney, for these tips, traps, and resources. 
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10 WEB SITES EVERY lAWYER SHOULD KNOW 
Using the Internet to conduct factual and legal research is a way of life for today's techno-savvy law

yer. But taking time out of your busy day to find the best the Web has to offer can be difficult. Compiled 
from an ABA Techshow presentation, Sixty Sites in Sixty Minutes, here are 10 Web sites every lawyer 
should know about. 

www.dauberttracker.com- Use this service of MDEX online to gather background information on expert 
witnesses and their testimony. 

www.kbb.com- View the Kelley Blue Book online. 

www .refdesk.com- Touted as "the single best source for facts" online. 

www .merck.com/mrkshared/mmanual/home.jsp- Useful for decipheri!lg medical jargon. 

www .queryster.com - Harness the power of multiple search engines in one search. 

http://toolbar.google.com/- Download the Google toolbar and block annoying pop-up ads. 

www .ipl.org - View collections, browse newspapers. or chat real-time with a reference librarian at this 
virtual Internet library . 

www .youcansave.com, www .froogle.com. and www .slickdeals.net - Excellent resources for finding the 
best deals on the Net. 
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